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THE FUTURE OF WORK 

OPENING REMARKS

• Case law is vital as we proceed with the implementation of 
amended Acts.

• The law is not the words, but the reasoning behind the words 
and interpretation of those words by courts.

• Judgments sometimes have majority and minority judgments: 
Quote the correct judgments.

• To be effective shop stewards and officials, an understanding 
of case law is required = knowledge is power.
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CASE 1



THE FUTURE OF WORK 

Who is the Employer after Deeming?

Assign Services (Pty) Limited v National Union of 

Metalworkers of South Africa and Others [2018] 

ZACC 22 

Section 198A(3)(b) of the Labour Relations Act

5



THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE

• Assign Services (Pty) Ltd is a labour broker or temporary
employment service (TES) which placed employees at its
client, Krost Shelving & Racking (Pty) Ltd.

• NUMSA referred a dispute in terms of section 198A(3)(b) of the
LRA, claiming that since the service exceeded three months,
the employees should be deemed to be the employees of the
client.
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE (Contd.)

• The CCMA ruled that deeming had taken place, and that the
client had become the sole employer.

• The matter was taken on review to the Labour Court.

• The Labour Court held that deeming triggered a dual
employer relationship, that the TES remained the employer,
and that the TES and client were only held to be employers
“for the purposes of the LRA”.
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE (Contd.)

• On appeal, the Labour Appeal Court held that a new
employment relationship is formed when the deeming provision
is triggered, and that the client becomes the sole employer.

• The matter was taken on appeal to the Constitutional Court.
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THE FUTURE OF WORK 

LEGAL QUESTIONS BEFORE 
THE CONSTITUTIONAL COURT

• What happens to the employment relationship under the LRA
between the placed employee and the TES once this deeming
provision kicks in?

• In particular, does section 198A(3)(b) give rise to a dual
employment relationship → where a placed employee is
deemed to be employed by both the TES and the client?

• Or does it create a sole employment relationship between the
employee and the client for the purposes of the LRA?
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THE FUTURE OF WORK 

LEGAL PRINCIPLES

• What does “deemed” mean?

• If deeming is triggered, who is the employer thereafter?  

• One employer, dual employers, new employer?

• Do the TES and its client have joint liability or sole responsibility 
for claims by these placed employees? 
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THE FUTURE OF WORK 

REASONING AND FINDINGS 

• The LRA gives effect to the right to fair labour practices in
section 23 of the Constitution.

• The purpose of section 198 of the LRA is to protect vulnerable
employees in the face of high unemployment.

• The plain words and their meaning indicate that the client
becomes the employer.

• Client is the “sole employer”, indicated by a plain reading of
the words of section 198A(3)(b).
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THE FUTURE OF WORK 

REASONING AND FINDINGS 
(Contd.)

“[67] The restriction of TES employment to genuine
temporary work affords the clarity and precision
needed by the LRA to realise the constitutional
rights to fair labour practices and meaningfully to
participate in trade union activity.”

“[70] The purpose of the section 198A amendments is
clear. It exists to fill a gap in accountability
between client companies and employees who are
placed with them.”
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THE FUTURE OF WORK 

REASONING AND FINDINGS 
(Contd.)

“[84] …the language used by the Legislature in
section 198A(3)(b) of the LRA is plain. And, when
interpreted in context, it supports the sole employer
interpretation. It certainly is also in line with the purpose
of the 2014 Amendments, the primary object of the LRA,
and the right to fair labour practices in section 23 of the
Constitution.”
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THE FUTURE OF WORK 

REASONING AND 
FINDINGS (Contd.)

On joint and several liability:

[61]: “It provides that, while the client is the deemed employer,

the employee may still claim against the TES as long as

there is still a contract between the TES and the

employee. This is eminently sensible considering that

the TES may still be remunerating that employee.”

[64] “A TES’s liability only lasts as long as its relationship with 
the client and while it (rather than the client) continues to 
remunerate the worker…..”  
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THE FUTURE OF WORK 

REASONING AND 
FINDINGS (Contd.)

Minority judgment [93]: “if the Act wanted to substitute the TES with 

the client it would not have used the word “deemed”.  The law would 

say the employee is the employee of the client.

→  suggests a continuing dual employment relationship which offers 

more protection because of joint & several joint liability

Adverse Consequence: [100]:  “a worker who is involuntarily 

transferred to a client becomes her employer without her accrued 

employment rights – such as accrued leave, annual bonus and 

pension from the TES to the client.”
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THE FUTURE OF WORK 

REASONING AND 
FINDINGS (Contd.)

[101]: “the employee does not have a contract of employment 

with her new employer, the client.  Her only protection is 

that she is deemed to be employed by the client on an 

indefinite basis in terms of section 198A(3)(b)(ii), and 

that she cannot be treated less favourably than an 

employee performing the same or similar work under 

section 198A(5).”
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THE FUTURE OF WORK 

LEARNING POINTS FOR 
APPLICATION

• The judgment only makes a finding that the client
becomes the sole employer when an employee is
deemed to be the employer of the client.

• We need to consider:

 is deeming automatic after 3 months’ service?

 what is the contract of employment?

 how to we deal with cases where the deemed employee
receives a lower salary than other employees of the
client?
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CASE 2



THE FUTURE OF WORK 

Organisational Rights for Minority Unions

Police and Prisons Civil Rights Union v South 

African Correctional Services Workers’ Union 

and Others [2018] ZACC 24

Sections 12, 13, 15, 18 and 20 of the 

Labour Relations Act
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE

• POPCRU is the majority union seeking to protect its majority
on the grounds of a pre-existing collective agreement with
threshold of representativeness.

• SACOSWU is a minority union, a breakaway from POPCRU,
seeking organisational rights in spite of having membership
below the threshold.

• POPCRU argued that its threshold agreement prevents
SACOSWU from entering into a collective agreement with the
employer.
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THE FUTURE OF WORK 

LEGAL QUESTIONS

• If a majority union has entered into a collective agreement with 
an employer, setting thresholds of representitivity to obtain 
minimum organisational rights (sections 12,13,15), can a 
minority union obtain those organisational rights even if  it has 
membership below that threshold?

• Does section 20 allow organisational rights outside of section 
18?

21



THE FUTURE OF WORK 

LEGAL FRAMEWORK

Section 18 provides:

“(1) An employer and a registered trade union whose members
are a majority of the employees employed by that
employer in a workplace, or the parties to a bargaining
council, may conclude a collective agreement establishing
a threshold of representativeness required in respect of
one or more of the organisational rights referred to in
sections 12, 13 and 15.”
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THE FUTURE OF WORK 

LEGAL FRAMEWORK 
(Contd.)

Section 20 provides:

“Nothing in this Part precludes the conclusion of a 
collective agreement that regulates organisational
rights.”
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THE FUTURE OF WORK 

LEGAL FRAMEWORK 
(Contd.)

Section 21(8C) provides:

• “[A] commissioner may … grant the rights referred to in
sections 12, 13 or 15 to a registered trade union, or two or
more registered trade unions acting jointly, that does not
meet the thresholds of representativeness established
by a collective agreement in terms of section 18, if—

• (b) the trade union, or trade unions acting jointly,
represent a significant interest, or a substantial
number of employees, in the workplace.”
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THE FUTURE OF WORK 

COURT REASONING AND 
FINDINGS

“[42]…SACOSWU’s entitlement to acquire organisational
rights through a collective agreement with the DCS
is governed by Bader Bop*. This means that the
fact that SACOSWU is a minority union does not
preclude it from acquiring organisational rights from
DCS…”

“[69]…A minority union that has no significant interest or
substantial number of employees may not be
granted organisational rights by an arbitrator…”

*NUMSA & others v Bader Bop (Pty) Ltd & another [2003] 2 BLLR 103 (CC)
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THE FUTURE OF WORK 

COURT REASONING AND 
FINDINGS (Contd.)

“[109]…In Bader Bop this Court observed that the rights in 
sections 12, 13 and 15 are conferred on sufficiently 
representative unions and the rights in sections 14 and 
16 are bestowed on majority unions…”

“[111]…Section 20 does not regulate agreements for the right to 
represent employees at disciplinary hearings.  The section 
merely confirms the absence of a prohibition.  It is not 
a source of power to conclude collective agreements…”
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THE FUTURE OF WORK 

LEARNING POINTS FOR 
APPLICATION

• Section 18 does not prohibit collective agreements being 
concluded between minority unions and employers.

• Three ways of obtaining organisational rights in sections 12, 13, 
15:

1. meet the minimum threshold set;

2. bargain  and conclude a collective agreement for relevant 
rights;

3. section 21(8C) arbitration if significant interest or substantial 
number.
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THE FUTURE OF WORK 

Operational Requirements and Limited 

Duration Contracts

Piet Wes Civils CC and Another v Association 

of Mineworkers and Construction Union and 

Others [2018] LAC (JA37/2017)

Sections 189A and 198B of the Labour 

Relations Act 
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE

• Two cases were joined, featuring two employers.

• In terms of section 189A(13), the Labour Court reinstated
retrenched employees, compelling the employer to follow fair
procedure of proper consultation regarding operational
requirements dismissals.

• On appeal to the Labour Appeal Court, employer argued that
the employees were not dismissed for operational
requirements, but employed on limited duration contracts,
which had terminated by contract.
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE (Contd.)

• Certain employees had written fixed-term contracts, others
were employed by verbal agreement (18 out of 43).

• The employers argued that all employees understood the
terms of the limited duration fixed-term contract, which
would terminate on completion of its contract with the client.
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE (Contd.)

“…2. DURATION OF AGREEMENT: 

• The duration of the agreement is subject to the following
terms and conditions:-

• As long as the EMPLOYER is supplied with work contracts
by his clients. The EMPLOYER has no alternative
employment at his disposal for the EMPLOYEE should the
work contract with his client expire;…”
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THE FUTURE OF WORK 

LEGAL QUESTIONS

• Was there a valid fixed-term contract?

• Did the terms of the contract satisfy section 198B?

• Were the employees employed on a fixed-term contract or 
unlimited duration contract?
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THE FUTURE OF WORK 

LEGAL FRAMEWORK

“[16]… In terms of s 198B(5), a fixed-term contract which has 
been “concluded or renewed in contravention of subsection 
(3) is deemed to be of indefinite duration”. S198B (6) 
requires that "(a)n offer to employ an employee on a fixed-
term contract or to renew or extend a fixed-term contract, 
must - (a) be in writing; and (b) state the reasons 
contemplated in subsection (3) (a) or (b)…”
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THE FUTURE OF WORK 

COURT REASONING AND 
FINDINGS

“[23]…An offer to employ an employee on a fixed-term contract, 
or to renew or extent that contract must, in terms of s198B(6) 
be in writing; with a fixed-term contract, in terms of 
s198B(1), required to state expressly that it is to terminate
on the occurrence of a specified event, on the completion
of a specified task or project or a fixed date, subject to 
s198B(3)…

34



THE FUTURE OF WORK 

COURT REASONING AND 
FINDINGS (Contd.)

“[23]…The requirement that a written offer of employment is
made to an employee is for compelling reasons in that it
seeks to prevent any later dispute arising as to the terms,
scope or duration of the fixed term or limited duration
contract entered into.”
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THE FUTURE OF WORK 

COURT REASONING AND 
FINDINGS (Contd.)

“[26]…The purpose of s 198B is to provide security of
employment, except in circumstances where a fixed-term or
limited duration contract is clearly justified...”

“[23]…the appellants failed to show, in respect of those
employees with whom no written contract had been
concluded, that the provisions of s198B had been complied
with. Consequently, those employees were not employed
on the basis of a limited duration contract but rather for an
unlimited duration.”
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THE FUTURE OF WORK 

COURT REASONING AND 
FINDINGS (Contd.)

• “…From a plain reading of the contract that was concluded
between the appellants and certain of the employees, no
limited duration or fixed-term can be read into what was
clearly, from its terms, an unlimited duration employment
contract entered into between the parties.”

• The LAC held that the employees’ termination should be dealt
with according to section 189.
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THE FUTURE OF WORK 

LEARNING POINTS FOR 
APPLICATION

• The judgment informs how to determine whether the contract is 
for a fixed-term term or an unlimited duration.

• A fixed-term contract is valid if the work is limited in duration, if 
termination is specified and in writing.

• If not compliant, contracts may be deemed to be for an 
unlimited duration.  

• If unlimited, for operational requirements purposes, termination 
must follow fair procedure in terms of section 189 of the LRA.
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CASE 4



THE FUTURE OF WORK 

Can a Union strike to force s189A consultation?

National Union of Metalworkers of South 

Africa and Others v Arcelormittal South Africa 

Ltd [2018] LAC

Sections 189(3) and 189A(7) & (8) of the 

Labour Relations Act  
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE

• The employer held a number of meetings with various unions
regarding its operational requirements predicament.

• “… It would be realistic to assume that in some instances,
conditions of employment may change, but unilateral
changes would not be implemented. Instead it was
emphasised that parties may have ideas to mitigate (sic). A
commitment had been made to ensure no job losses.”
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE (Contd.)

• The employer subsequently announced to its employees that
an agreement was reached regarding redeployment as an
alternative to retrenchment.

• The applicant union complained that that the employer had
made unilateral decisions, its issues raised were not taken into
account, and that the discussions did not constitute fair
consultation procedure as required by section 189.
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THE FUTURE OF WORK 

BACKGROUND FACTS OF 
THE CASE (Contd.)

• Dispute was referred to the MEIBC - remained unresolved.

• The union wanted to strike to force the employer to consult
meaningfully.

• The employer argued that the discussions were held in terms of
section 189, a section which afforded the right to arbitration,
and therefore the union did not have the right to strike.
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THE FUTURE OF WORK 

LEGAL FRAMEWORK

• “[21]…Section 65(1)(c) of the Act reads as follows:

“(1) No person may take part in a strike or a lock-out or 
in any conduct in contemplation or furtherance of a strike or a 
lock-out if—

(c) the issue in dispute is one that a party has the right to 
refer to arbitration or to the Labour Court in terms of 
this Act or any other employment law;…”
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THE FUTURE OF WORK 

LEGAL FRAMEWORK 
(Contd.)

“[22]…Section 189(3) provides as follows:

(3) The employer must issue a written notice inviting the other
consulting party to consult with it and disclose inviting all
relevant information, including, but not limited to-…”

• (Common cause: section 189(3) notice was not issued)
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THE FUTURE OF WORK 

COURT REASONING AND 
FINDINGS 

“[34]…To sum up, when an employer invites a union to
consultation, it is at liberty to implement its decision at the end of
the process….

• When however, the employer engages in sham or unfair
consultations or implements its decision without giving the
union a proper opportunity to influence the process, the union
may embark on a strike, subject to compliance with the
provisions of the LRA, in order to convince the employer to
reopen the consultations.”
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THE FUTURE OF WORK 

COURT REASONING AND 
FINDINGS (Contd.)

• Since the section 189(3) notice was not issued, the matter was 
not statutory, but still in the territory of mutual interest.

“[35]… The dispute concerned is a matter of mutual interest and 
there is nothing in the Act that precludes the union from 
embarking on a strike in order to force the employer to 
meaningfully consult with it before it implements its 
decisions…”
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THE FUTURE OF WORK 

LEARNING POINTS FOR 
APPLICATION

• Section 189(3) notice invokes a statutory process of
consultation.

• Industrial action prohibited under such circumstances.

• If section 189(3) notice is not issued, section 189 is not invoked
- discussions fall under ‘mutual interest’.

• Employers must be clear in their communication.

• Nothing prevents the parties from agreeing to enter into section
189A consultations.
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CASE 5



THE FUTURE OF WORK 

Dagga - partly legal, implications for 

workplaces?

Minister of Justice and Constitutional Development and 

Others v Prince; National Director of Public Prosecutions 

and Others v Rubin; National Director of Public 

Prosecutions and Others v Acton and Others [2018] ZACC 

Sections 4(b) and 5(b) of Drugs and Drug 

Trafficking Act and Section 22A(9)(a)(1) of the 

Medicines and Related Substances Control Act
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THE FUTURE OF WORK 

CONSTITUTIONAL COURT 
RULING

• The issue of the legality of consumption of cannabis (dagga)
came before the Constitutional Court.

• Constitutional Court held that legislation preventing cannabis
consumption violated the right to privacy entrenched in
section 14 of the Constitution.

• Held that there is a constitutional right to private consumption
and growth of cannabis for personal use in a private
household.
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THE FUTURE OF WORK 

CONSTITUTIONAL COURT 
RULING (Contd.)

• Section 4(b) of the Drugs and Drug Trafficking Act 140 of
1992 prohibits use of possession of dangerous dependence-
producing substances, unless:

• “(vii) […if…], in the case of an adult, the substance is
cannabis and he or she uses it or is in possession thereof in
private for his or her personal consumption in private.”
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• Section 22A(9)(a)(i) of the Medicines and Related
Substances Control Act 101 of 1965 changed after the word
“unless”:

• “…[unless]…, in the case of cannabis, he or she, being an
adult, uses it or is in possession thereof in private for his or
her personal consumption in private…”
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CONSTITUTIONAL COURT 
RULING (Contd.)



THE FUTURE OF WORK 

LEARNINGS AND 
IMPLICATIONS

Tanker Services (Pty) Ltd v Magudulela [1997] 12 BLLR
1552 (LAC).

• The LAC held that the issue to consider is the extent to which
the consumption of the substance (alcohol) affects the
employee’s skills required to perform the job.

• What does this interpretation mean for the present case
regarding cannabis/dagga?
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THE FUTURE OF WORK 

LEARNINGS AND 
IMPLICATIONS (Contd.)

• Can dagga now be consumed in the workplace?

• How does this affect workplace policy on discipline?

• Is workplace drug testing equal to medical testing?

• Any religious or cultural implications? E.g. Rastafarians?

• Domestic worker consuming dagga in private home, which is 
the workplace, implications?
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LEARNINGS 

AND 

CONCLUSION
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THE FUTURE OF WORK 

GENERAL LEARNINGS FOR 
THE FUTURE OF WORK

• The Constitution is supreme law, expressed through 
the employment law framework.

• The law is not the written words, but the meaning and 
intention behind the words.

• Statutes must be interpreted properly in context, and 
not taken out of context.

• Section 198B must not be confused with section 
186(1)(b) of the LRA.
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GENERAL LEARNINGS FOR THE 
FUTURE OF WORK (Contd.)

• Do we understand how case law affects duties of shop
stewards and officials?

• Workplaces may change, but Constitutional rights remain in
place.

• Implications of case law must be properly explained to shop
stewards on the ground for best practice.

• Workplace policy must be adapted to reflect case law
interpretation.

58



THE FUTURE OF WORK 

CONCLUSION

• Labour law is constantly evolving.

• It is necessary to keep up to date with case law.

• Proper interpretation is vital for effective representation.

• Forewarned is forearmed regarding the future of work.
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THANK YOU
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