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BACKGROUND
The 1956 LRA did not confer any organizational rights on trade unions. Organizational rights were dealt with under the rubric of the Industrial Court’s unfair labour practice. The Industrial Court proved to be inconsistent in application of organizational rights where in some instances the court granted rights where the union was a majority and in some instances where it was not. This prompted the demand by labour for a duty to bargain which eventually was not agreed to when the LRA was enacted in 1995.

However “The LRA, since inception as the Industrial Conciliation Act in 1924, has favoured a majoritarian system of industry level bargaining in the form of industrial councils” and this found favour again with the current LRA which promotes the granting of all the stated rights to majority unions. Minority unions are still granted some rights if they can prove that they are “sufficiently representative”. There is still no right to bargain and the drafters of the Act preferred that parties should exercise power to determine whether organizational rights are granted or not. However, Section 22 (4) of the Act may be interpreted as a duty to bargain if the matter is referred to the CCMA for an arbitration and the Commission decides that the organizational rights should be granted. 
BENEFITS ENJOYED BY THE MAJORITY UNIONS 

· Trade union representatives (shopstewards)
· Deduction of union subscriptions

· Leave for trade union activities

· Disclosure of information 

· Registered unions that are parties to Bargaining Councils  automatically enjoy the right to access to the workplace as well as deduction of subscriptions

· Agency  and close shop Agreements

· Generally only majority unions determine the establishment of Bargaining/ Statutory Councils and together with the employers in the particular industry, the direction of the Councils

· Majority unions (together with the employers) determine the direction of SETAS, Union established Provident funds
· Trade unions established after the 1973/4 Durban strikes have, through collective agreements, ensured onerous threshold for minority unions to gain any foothold in the workplace. 

MAJORITARIANISM – RATIONALE AND MEANING OF
The Act does not define at what stage a union gains majority status but 50+1 has become the accepted percentage. The term sufficiently representative is also not defined in the Act and has been left to the parties and the CCMA to determine the appropriate percentage of being defined as a being sufficiently representative but 30 percent has assumed some acceptance of being the magic figure – (SACCAWU v The HUB (1998)
Rationale for favouring majoritarianism (Ian Macun 1997)

Principle: To strengthen Collective Bargaining. 

· To ensure that collective bargaining can act as a an effective regulatory mechanism, strong bargaining partners are required and the assumption is that fewer, larger unions will be more effective representatives of workers’ interests in the collective bargaining process

· Larger unions are supposedly able to derive economies of scale in relation bargaining strength and are able to make greater gains in the collective bargaining process. 

· Small union are thought to be inefficient as they are unable to cope with costs of running an organisation, are not able to service their members properly and are often dependent on idiosyncratic individual leadership. 

· Small unions fragment the trade union movement and weaken workers vis-a vis employers

CHALLENGES IDENTIFIED WITH THE CURRENT PROVISION (S21)
Meaning of the workplace has made it extremely difficult for unions to gain a foothold in large size companies that have a national profile and branches/sites all over the country.
Since the Speciality Stores Case v SACCAWU and other (1997) LC matter never satisfactorily resolved. The LAC in the appeal of this case, only clarified that the CCMA has jurisdiction to deal with what constitutes a workplace.
CCMA Commissioners are conservative in granting organizational rights to unions defined as “sufficiently representative” due to the manner a workplace is defined. Commissioners have been reluctant to define the workplace outside the confines of Judge Zondo in the Speciality matter. Section 213 defines the workplace as 
(a)

(b)

(c ) …the place or places where employees of an employer work. If the employer carries on or conducts two or more operations that are independent of one another by reason of their size, function or organisation, the place or places where the employees work in connection with each independent operation, constitutes the workplace for that operation (my emphasis).
Big size employers have utilized the gap provided by the definition to deny unions the right to organizational rights citing the fact that they are not sufficiently representative to be granted organizational rights. Security Companies have used this strategy and Labour broking companies have done the same. 
Smaller unions are mainly Provincially based and to be able to organize in a large sized company that has branches all over the country becomes an insurmountable challenge for them.
· Wesusa  and Isidingo Security Services

· CAMMBAWU on behalf of members v Golding Orthopaedic centre
CONSEQUENCES OF COLLECTIVE REGIME FAVOURING MAJORITARIANISM

·  Many workers denied the right to join unions of their choice
·  Perhaps the Constitutional right to belong undermined

·  Smaller unions unable to grow 
·  Bigger unions becoming arrogant?

LEGISLATURE’S RESPONSE TO THE SECTION 21 CHALLENGES
Amend Section 21. Current relevant provisions

21(8) If the Unresolved issue is about whether or not the registered trade union is a representative trade union, the Commissioner – 

(a) Must seek – 

(i)To minimize the proliferation of trade union representation in a single workplace and, where possible, to encourage a system of representative trade union in a workplace

(ii) to minimize the financial and administrative burden of requiring an employer to grant organizational rights to more than one registered trade union 

(b) Must consider

(i) The nature of the workplace

(ii) The nature of the one or more organizational rights that the registered union seeks to exercise

(iii) The nature of the sector in which the workplace is situated
(iv) The nature of the sector in which the workplace is situated

(v) The organizational history at the workplace or any other workplace of the employer and 

RATIONALE FOR THE AMENDMENTS
· responses to the increased informalisation of labour to ensure that vulnerable categories of workers receive adequate protection and are employed in conditions of decent work;
· rectifying anomalies and clarifying uncertainties that have arisen from the interpretation and application of the statute in the past decade. 
· to promote the organisation of non-standard employees.     
· The section is also amended to broaden the discretion of a commissioner to award organisational rights in certain circumstances.
IMPORTANT PROVISIONS
The amendments seek to make it easier for those unions that currently enjoy basic rights such as stop order and access and extend those rights to some of the rights enjoyed by the majority unions such as:

· election of shopstewards (section 14) 

· and disclosure of information (S16)

These will be extended provided that:

· The union already has access, has deductions to members’ subscriptions and shopstewards have rights to leave, AND
· No other trade union has been granted these rights

· Access to the workplace (s12), deduction of levies (s13) and leave for shopstewards (15) may be granted to union that are not representative if:

· All parties to the collective agreement have been given an opportunity to participate in the arbitration proceedings
· If the trade union/s represent a significant interest or substantial number of employees.
 NB: (12) If a trade union seeks to exercise rights conferred by this Part in respect of employees of a temporary employment service, it may seek to exercise those rights in a workplace of either the temporary employment service or one or more clients of the temporary employment service, and if it exercises rights in a workplace of the temporary employment service, any reference in this Chapter to the employer’s premises must be read as including the client’s premises.”  

· This provision will allow trade unions that already have a foothold organising in the workplace a better opportunity of organising those atypically employed

CONCLUSION:

· Smaller unions will find easier to obtain organizational rights

· More workers may potentially be organized for the first time. These includes the atypically employed
· The amendments could potentially open an interesting way in the manner in which collective bargaining is conducted
· The manner in which the amendment is drafted will still give employers a loophole to deny the unions the rights, 

· Why grant the right to access and deductions to levies only after the union has been granted the right to shopstewards leave. All the employer is required to do is to refuse to grant this right.
· The inclusion of “AND” to the second proviso “No other trade union has been granted these rights” the word “or” would have made a huge difference. ( in relation to granting sections 14 and 16).
· There is going to be a lot of dispute regarding the word “substantial”. It would be left to the Commissioner to determine what is a substantial number of employees.
· The challenge posed by the definition of  what constitutes a workplace will still remain
· Commissioners have to be more bold in the interpretation of this amendment and we should allow the awards to be reviewed and the CCMA  to defend them where necessary.

· A purpose interpretation of the law with serious consideration of the Constitution and purpose of the amendments would draw us towards allowing more than denying more access.
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