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[1] First let me say how honoured I am to have been invited to address this important conference. My congratulations to Nerine Kahn, Jeremy Daphne and the CCMA staff for organising it and my thanks to them for their hospitality and their assistance. I was here in South Africa in 1998 not long after being appointed to the Australian Industrial Relations Commission and spent some time with the CCMA in Johannesburg and also visited Cape Town. I was amazed at the volume of cases CCMA was dealing with and very impressed with the efficiency of the case management system which was then operating. There were a number of other challenges, language included, which I am sure made the establishment and development of CCMA an interesting and rewarding experience for those involved. I have been looking forward to renewing some friendships from that time and finding out more about the development of the system in South Africa. 

[2] My presentation this morning is of course not intended to influence policy or the design of the workplace relations system in South Africa. Each country has to develop its own system in response to its cultural and societal needs. As you will see in Australia we have had a number of major reforms of our industrial relations systems, and our system is even now evolving further. Indeed, the system we have now is in some ways very different to the system which we had when I was here 10 years ago. No doubt a number of the countries you will hear from today have also experienced significant legislative change. But I hope you find our experience interesting and, in some respects at least, useful. I am not sufficiently familiar with the system here in South Africa to draw comparisons between our systems or to emphasize points which may be topical here. There will be an opportunity for questions at some stage during the day so please ask me if there are matters which you are interested in which I have not dealt with. 

[3] This presentation is directed at the current state of the workplace relations system in Australia. To provide some context, it will be useful to give a little bit of the history of our system. Until 1993 Australia’s industrial relations system was based on compulsory conciliation and arbitration. After the establishment of the independent nation of Australia in 1900 one of the first pieces of federal legislation was the Conciliation and Arbitration Act. Almost from its commencement the Commonwealth of Australia, and incidentally a number of the States, had systems of compulsory arbitration as a substitute, in theory anyway, for strikes and lockouts. These systems were administered by judicial or quasi-judicial bodies with powers of arbitration in relation to industrial disputes. The theory was that the damaging effects of industrial disputation on the parties directly concerned and on the public would be reduced if industrial action, strikes and lockouts, was unlawful. Disputing parties were obliged to participate in a conciliation process before a tribunal. If that process failed they would then be obliged to participate in arbitration and comply with an award made by the arbitrator in settlement of the dispute. Over the course of the 20th century this system produced thousands of awards, partly made by consent and partly arbitrated, which contain employer obligations and employee duties regulating terms and conditions of employment. Many awards were confined to one enterprise or one employer but most applied on an industry basis. A very important thing about the awards is that in most cases an award remains in force until replaced by another award. Therefore awards are akin to legislation and have been a very influential method of regulation. There were over 3,000 federal awards at one stage and over recent years the number has come down to around 2,000. In addition there are over 2,000 state awards. So we have more than 4,000 current awards.
[4] In the 1990s a process of decentralisation commenced which was to lead to a fundamental change in the nature of the system. That involved a move away from arbitration as a means of resolving disputes and an increase in bargaining at the enterprise level. In 1990 the conditions of employment of around 60% of the workforce were fixed directly by awards. By 2005 the figure was less than 15%. This fundamental restructuring of the Australian industrial relations system had a number of elements.

[5] First, the award system was altered in character so that it provided for minimum wages and conditions – referred to as an award safety net. Previously the award system in many industries provided actual conditions of employment, although there had always been some informal bargaining.

[6] The second element was the introduction of a regulated bargaining system involving the initiation of bargaining periods and protected industrial action. By complying with various procedural rules and giving notice to the employer unions can engage in protected industrial action generally free of any liability for damages under the civil law

[7] The third element was the introduction of a process of formal approval of enterprise agreements. Although not completely novel this aspect of the system was developed to a far greater extent than previously.   On compliance with statutory requirements the agreement was approved and had the force of law. There are two aspects to the approval process. The first is that the agreement is a genuine one in that the democratic procedures had been followed in obtaining the agreement of the employees. The second aspect is that the agreement terms do not undercut the terms of the safety net. The elements of the safety net were in the early days made up entirely of the terms of the award. As the system has evolved the safety net is comprised of some conditions contained in awards and some conditions which are provided for in legislation. An agreement which undercuts the safety net cannot get approval, and therefore does not have the force of law, except in specific circumstances. I shall deal with statutory individual agreements separately. 

[8] Another important element of the restructuring of the Australian system is that the significance of arbitration has decreased greatly. Until recently arbitration has been available in relation to some parts of the award safety net, mainly wages, although currently further changes are on the way. Compulsory arbitration is not available in relation to industrial disputes generally. There is an opportunity for compulsory arbitration when bargaining fails, but only if industrial action associated with the dispute is threatening to damage a significant part of the economy or the welfare of a part of the population.
[9] Finally the federal system has been expanded considerably. In 2006 the federal system was extended. It now applies to all trading, financial and foreign corporations. The federal legislation prevails over State labour laws and the State systems are now confined to disputes in State government employment and disputes in the unincorporated sector. The federal system now covers directly around 60% or more of the workforce (e.g. almost all corporations). 

[10] You can see that these changes were a reversal of the concept of compulsory conciliation and arbitration and involved a system which while not encouraging disputation, made bargaining the primary means of altering wages and conditions and made the use of economic power in the form of strikes and lockouts legitimate. 

[11] We had a change of federal Government in Australia last year and the new Government is preparing legislation which will make some more fundamental changes and involve a complete rewrite of the industrial legislation. The changes can be grouped under five main headings. They are the wages and conditions safety net, bargaining, individual agreements, termination of employment cases and dispute resolution generally. First the wages and conditions safety net.

[12] I mentioned that the awards became a safety net for bargaining during the1990’s. In the last few years there has been a trend towards the Parliament legislating for some matters directly so that in relation to particular conditions it is the Parliament which fixes the minimum conditions rather than the award system. In 2005 the previous government legislated directly for 4 basic conditions. The present Government has announced plans to extend this number to 10. Awards might supplement or modify the operation of the 10 standards in some cases, but for the most part awards will deal with other conditions including wages, allowances, dispute resolution procedures and so on. An integral part of the refashioning of the safety net is the modernisation of the award system. There are a number of reasons for modernising awards. One of the important ones is to ensure that the development of National Employment Standards through direct legislation is accompanied by appropriate changes in the awards which recognise that many matters previously dealt with in awards will no longer be. The AIRC is in the process of modernising the award system by bringing together the over 4,000 federal and state awards into a greatly reduced number of awards which are streamlined and easier to understand and apply. This is an enormous task which will involve many issues of judgment concerning the protection of employee entitlements and the costs to be borne by employers.

[13] It is proposed by the Government that once the modernisation of the award system has been completed awards will only be reviewed once in each four years, except in the case of minimum wages which should be reviewed annually. This plan envisages that there will be a formula for the adjustment of allowances within the awards so that those allowances will be updated without the need to vary the award. Under this system around 60% of the workforce will be covered by the award system. But the system will not apply at all to high income employees. In relation to the fixation of minimum wages, there has been some controversy about how they should be fixed and by whom. For many years minimum award rates were fixed by the AIRC in annual cases which reviewed economic conditions such as economic growth, productivity, employment, incomes and prices. For the last few years the fixation of minimum wages has been the function of a separate panel known as the Fair Pay Commission. The Government has indicated that a further change is intended with the creation of a new industrial tribunal with all of the responsibilities of the AIRC and the Fair Pay Commission. On any view it seems there is a political consensus that minimum wages should continue to be set by a body which is independent of the Executive Government.  
[14] In relation to bargaining, we have seen a series of attempts to regulate bargaining and industrial action which have resulted in significant restraints on bargaining by comparison with many other countries. On the other hand we are coming from a base of regulation which has always been higher than most other countries. Firstly, bargaining must be conducted at the level of the enterprise and workplace agreements must be confined to the enterprise. Pattern bargaining and multiple-enterprise bargaining are not permitted.
[15] There are a number of types of workplace agreements, and leaving aside individual agreements for the moment: 
· union collective;

· non-union collective; and

· “greenfields”.

[16] These types of agreement have previously been available at the employer’s option. The Government has indicated that it will introduce requirements for good faith bargaining.  The federal industrial tribunal would be given power to make orders requiring parties to bargain in good faith. If that is carried into effect it is likely that an employer may be required to negotiate with a union or employees who want a collective agreement, but exactly how a requirement to bargain in good faith would operate in the Australian context is as yet unclear. 
[17] Industrial action may be taken in the course of bargaining subject to a number of conditions. A negotiating party cannot take protected action unless it has genuinely tried to reach agreement first. A union cannot take protected action without a ballot of the employees and there cannot be a ballot without an order of the Commission. If the party seeking ballot orders cannot satisfy the Commission that it has genuinely tried to reach agreement the ballot application will be unsuccessful. 

[18] The AIRC has the power to issue “no strike” and “no lock out” orders if the action does not comply with the legislative requirements. It is not necessary that a party obtain such an order before seeking an injunction from the courts.

[19] Until recently the subject matter for bargaining was limited. Only matters that pertain to the employment relationship could be negotiated and included in agreements. Bargaining in relation to the following matters was specifically prohibited:

· union check off;

· trade union training leave;

· paid leave to attend union meetings; 

· restrictions on the engagement of independent contractors or labour hire workers; 

· provision for the support or encouragement of union membership;

· any right or remedy in relation to termination of employment; 

· any penalty upon an employee for absence from work due to illness or injury; and

· any term which is discriminatory. 

[20] It is likely that there will be ongoing debates about the matters which can be the subject of bargaining and we shall await developments with interest. The Government has announced that it will lift many of the restrictions imposed by the previous Government but it is unclear precisely where we shall end up at the end of the legislative process. 

[21] Turning to individual agreements, statutory individual agreements known as Australian Workplace Agreements, or AWAs, were introduced in 1996. When introduced such agreements were required not to undercut award conditions and could not prevail over a pre-existing collective agreement. Nevertheless there were sometimes clashes arising from the pursuit by employers of individual agreements at the same time as unions were seeking a collective agreement. In 2006 the ability to make AWA’s was extended and they were given precedence over other forms of agreement and in particular collective agreements. Employers were permitted to offer employees individual agreements at any time including during negotiation of collective agreements or during the life of a collective agreement binding the employer. Once made and approved an individual agreement prevailed over a collective agreement. If individual agreements were made they override any collective agreement and could contain conditions inferior to and inconsistent with collective agreements covering the same employer.
[22] The current Government has indicated that it will, after a transition period, scrap  statutory individual agreements altogether. Every award, however, will have provision for individual agreements subject to safeguards to ensure that employees are not forced into agreements. 
[23] Now I want to deal with is the statutory right of individual employees to seek a remedy from the AIRC on the basis that the termination of their employment was harsh, unjust or unreasonable. The idea of a statutory remedy for harsh, unjust or unreasonable dismissal was first reflected in federal legislation in Australia in 1993. It would be tedious to recount the legislative developments since that time so I shall just give you an idea of the main areas. They include minimum qualifying periods of employment and related issues concerning casual, temporary and seasonal workers, whether there should be an exemption for small business employers and the way in which corporate restructuring and redundancy should be dealt with. The legislation currently provides that employers in small businesses should be exempt from the unfair dismissal laws. A small business is defined as one which employs 100 employees or fewer. There is another significant exemption. An employee whose employment is terminated for genuine operational reasons, or reasons which include genuine operational reasons, has no access to the unfair dismissal regime. The current Government intends to increase access to a remedy for unfair termination and plans to introduce the changes with effect from July next year.

[24]  There are also statutory protections against unlawful termination employment but these are principally matters for the Courts. There is also a Human Rights and Equal Opportunity Commission with the power to deal with discrimination in relation to employment including termination of employment. 
[25] Finally a few words about the remaining dispute resolution processes. These are now almost entirely voluntary processes apart from the exceptions I have mentioned. Leaving aside termination of employment case, the AIRC has the following functions:
(a) a general dispute resolution function related to rights disputes

(b) functions in relation to collective disputes

(c) disputes arising in relation to the terms of workplace agreements
[26] If I could conclude this review by going back to a point I made at the start. Countries develop their industrial systems in response to social, cultural, economic and political conditions. In Australia the introduction of compulsory arbitration was a response to severe industrial and social dislocation and hardship resulting from some very bitter and prolonged industrial disputes in the last decade of the 19th Century. The dismantling of that system was a response to the forces of international competition and the need to deregulate the labour market along with the rest of the economy. The prevailing orthodoxy was that of the market. No doubt we shall see different orthodoxies in Australia in years to come. And that is true of all countries. Industrial relations systems will inevitably change to meet the demands of economies. Australia has had an extraordinary period of sustained real growth in production and incomes which commenced in the early 1990s. The economy survived several major external shocks with unemployment trending down and inflation well under control. In the last few years these conditions have shown some signs of fragility and it remains to be seen what effect the international credit crisis will have on the domestic economy.   If there is a major change in economic fortunes in Australia that will put pressures on many social institutions, including the industrial relations system. 

[27] In the present world economic environment the value of international consultation and exchange of experiences cannot be underestimated. This is no less the case in labour relations as in any other area. While it is rarely possible to simply transplant a system which suits one country to another, of course all countries borrow from others and try to adopt and adapt things which have worked elsewhere. We can all learn from each other, and that is the importance of a conference such as this. Again, my congratulations to Nerine Khan and the CCMA for organising the conference and for the opportunity to participate in it. Thank you also for your attention and I sincerely hope you have heard something of value  
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